Abstract
country with the objective of realizing income and developing the host country's economy. However, dispute is inevitable as the more the investment, the more likelihood for dispute to occur. These international companies wouldn't want to subject the determination of the dispute to the municipal adjudication of the host countries. This is predicated on the fact that the law governing the host countries may not be favourable to them or a fair and just judgment may not be given. In the bid of avoiding any form of impartiality and delay in the course of a trade and commerce, arbitration is resorted to where party autonomy is guaranteed; they are at liberty to choose the law that will govern them rather than the imposition of the municipal law of the host country. Moreover, countries tend to enact investment laws mandating that any dispute should be resolved through arbitration. In addition there are conventions in which countries are signatories to which creates a Centre for the resolution of investment disputes throughout the world. The thematic concern of this paper is to examine arbitration as an Alternative Dispute Resolution (ADR) mechanism in resolving domestic and international investment disputes. Also laws concerning investment specifically in Nigeria coupled with international agreement and conventions to which Nigeria is a signatory to are also discussed.
Arbitration and Investment
It can be succinctly put that there is no universal definition for arbitration. Different authors, professors, writers etc. have one way or the other proffered their independent understanding of arbitration. According to Mustill Be that as it may, arbitration can simply be defined as when a dispute or difference between two parties or more is referred to an independent person for resolution. It is a device whereby the settlement of a question which is of interest for two or more parties, is entrusted to one or more other persons -the arbitrator or arbitrators -who derive their powers from the a private agreement, not from the authorities of a State, and who are to proceed and decide the case on the basis of such an agreement. Prior to the utilization of arbitration, the adversarial trail process was the only means of resolving a dispute but owing to technicalities, costs, delay and absence of privacy characterized by it, arbitration has being welcomed with open arms. Parties doing business in the same country or different countries may agree in their contract that any dispute will be resolved through arbitration (domestic and international arbitration) or they may agree that the arbitral proceedings will be conducted according to the rules of an arbitral agency (institutional arbitration). Where there is no initially written arbitration agreement and parties in dispute are desirous of submitting their contentious issues to arbitration, there are both at liberty to enter into a 'submission agreement' which will provide for them to resolve their differences in arbitration. There must be consensus ad idem between the disputants to arbitrate. The greatest celebrated feature of arbitration is party autonomy. The principle of choice is extensively utilized. Parties are free to choose the applicable law, venue of arbitration, seat of arbitration, those who will be arbitrating, the language to be used etc. thus making the proceedings flexible rather than the rigidity espoused by litigation.
In the past and in recent times, arbitration has being an indispensable tool in resolving investment disputes. Countries in the bid of developing their economy enter into bilateral investment treatises (BIT) which serves as an agreement allowing private investment by nationals and companies of one country in another country. These BITs stipulates amongst other things the terms and conditions for the investment as well guaranteeing security, certainty and fair treatment for investors. In addition, it makes provision for alternative dispute resolution in events of investment disputes which are to be resolved by an international institution known as the International Centre for the Settlement of Investment Dispute (ICSID). The term investment means differently to various disciplines. In economics, the term investment is used in a limited sense to refer to 'real' investment such as machines and buildings. Hence investment from the economics perspective means investment in real economic resources needed in the production of goods and services. 6 In business administration investments includes any kinds of assets both tangible and non-tangible, having commercial value such as real and financial assets, intellectual property and good will.
7 In personal finance a clear distinction is Prior to the emergence of BITs, foreign companies wanting to claim against countries in which they have investment could not do so directly but though their own government. The government of the foreign companies will exact diplomatic pressure and would intervene through their armed forces in the bid of addressing the investment dispute.
14 However, Carlos Calvo (1824-1906) criticized this system and advocated that people living in a foreign nation should settle their claims and complaints by submitting to the jurisdiction of the local courts and not by using diplomatic pressure or armed intervention. 15 This was known as the 'Calvo doctrine' which was adopted by the First International Conference of American States in 1889. It was also incorporated into the treaty of friendship, commerce and navigation (FCN Treaty) . 16 When the convention on the Peaceful Resolution of International Disputes was signed, it provided a framework for the conclusion of BITs. Hence in the event of a dispute between two states arising out of a particular interest of a national of the other state, an independent arbitral tribunal would be formed where prejudice to whether any asset associated with the license, authorization, permit, or similar instrument has the characteristics of an investment. 12 The term 'investment' does not include an order or judgment entered in a judicial or administrative action 13 (3) 24 to refuse the registration of a dispute for arbitration when it appears such a dispute is manifestly outside the jurisdiction of the Centre. This jurisdiction requirement relates both the nature of the dispute and parties of the dispute. The arbitral panel must satisfy itself that the dispute before them for determination arose directly from an investment which must be of a legal nature and that both parties are contracting parties of the ICSID Convention. If the parties are not contracting parties to the ICSID convention, the Centre won't have jurisdiction. Furthermore, the institution of arbitral proceedings under ICSID is through the filing of a request addressed to the Secretary-General. Article 36 (1) 25 . Upon successive grant of arbitration request and service to the other party, the arbitral tribunal will be constituted which shall consist of a sole arbitrator or any uneven number of arbitrators appointed by the parties. 26 In situations where the disputants are not satisfied with the number and appointment of arbitrators, the disputants are at liberty to appoint one arbitrator each and the third, who shall be the president of the Tribunal shall appointed by the agreement of the parties. 27 The appointed arbitrators can be replaced or disqualified in light of Article 56-58. 32 makes the award final and binding on the parties which shall not be subject to any appeal or to any other remedy except those provided for in the ICSID Convention, a disputant to whom the award favors must go to court in the state where his/her investment lies and enforce the award against the other party. This is an area where judicial assistance is largely evident. The court will treat the award as if it were a final judgment. The ICSID convention provides for the rules and procedure and arbitration proceedings which cover the period of time from the dispatch of notice of registration of a request for arbitration until the final award is rendered. The basic rationale behind this is for achieving a more flexible and efficient arbitration proceedings. As mentioned earlier on jurisdiction of the Centre, only legal disputes arising directly out of an investment will be entertained at the Centre and also parties in dispute must be parties to the ICSID Convention. However, these limitations brought about a lot of problems as there were certain situations whereby parties in dispute may not met the objective jurisdictional requirements of ICSID. In the bid of addressing this problem and increasing patronage, the Additional Facility Rules 33 was adopted in 1978 which opened access to the Centre a number of additional cases. These forms of additional cases are stipulated under Article 2 34 :  Conciliation or arbitration of investment disputes where only one side is either a party to the ICSID Convention or a national of a party to the ICSID Convention.  Conciliation or arbitration of legal disputes which do not directly arise out of an investment provided that at least one side is either a party to the ICSID Convention or a national of a party to the ICSID Convention.  Fact-finding proceedings between a State and national of another State. This reduced the stringent jurisdictional requirement of Art. 25, hence making more investment dispute to be referred to ICSID. In Metalclad v Mexico 35 which was an investment case rendered under the Additional Facility held that Mexico, through actions of a local municipality, had effectively expropriated a United States investor which had previously obtained all required permits to operate a hazardous waste facility. ICSID arbitration offers a high level of effectiveness for investors including direct access to international dispute settlement and increased enforceability of award. A favourable investment climate is sustained as ICSID enhances foreign investment in host States. ICSID arbitration is in the interest of both the investor and the host States. In the case of Amco v Indonesia 36 it was held that the Convention is aimed to protect, to the same extent and with the same vigour, the investor and the host State, not forgetting that to protect investment is to protect the general interest of development and of developing countries. It seeks as a Centre to develop arbitration as well as other dispute resolution mechanism for achieving world peace and development. Arbitrating Investment Disputes in Nigeria Nigeria which has often being described as a treasure-trove serves as a hub for both domestic and foreign investment. The table below shows the countries in which it has signed and entered into force BITs.
Reporter Partner The BITs between Nigeria and the countries stated above enables nationals of those countries to establish businesses and invest in Nigeria. It also gives protection to foreign investors as well as the resolution of foreign investment disputes through arbitration. All Nigerian BITs provide a right of recourse to international arbitration. The BITs with France, Germany, Korea, the Netherland and the United Kingdom provide for excusive ICSID arbitration. 37 All other BITs allow investors to pursue an arbitration claim through ICSID or ad hoc arbitration in accordance with the UNCITRAL rules or any other rules mutually agreed by the parties. 38 Cases filed agaist Nigeria at ICSID was in the case of Guadalupe Gas Products Corp. v Nigeria 39 , where the subject matter was on the production and marketing of liquefied natural gas; the tribunal composed of Ivan Wallenberg (President), Elihu Lauterpacht and Pieter Sanders. The outcome of the arbitral proceedings was a settlement agreement which was recorded in the form of an award pursuant to Arbitration Rules 43 (2) Disputes' It quite incontrovertible that the abovementioned statutes try to utilize arbitration as an alternative dispute resolution process contrary to the traditional means of resolving disputes which is through litigation. However, it may not be out of place to note that the Petroleum statute tilts contrary to the jurisprudence of arbitration. Arbitration is hinged on agreement and consent. Any deviation from these features will amount to no arbitration. The Nigerian oil and gas sector have numerous investors owing to the fact that it is the backbone of the Nigerian economy. Having established that fact, mandating that any dispute which may arise must be resolved through arbitration raises the eyebrows. It begs the question on what will happen if the parties in dispute do not want to arbitrate, as they would prefer litigation or there wasn't an earlier agreed arbitration agreement. If section 1 of the Arbitration and Conciliation Act (ACA) 45 provides that every arbitration agreement shall be in writing contained in a document signed by the parties or in an exchange of letters, telex, telegrams or other means of communication which provide a record of the arbitration agreement or in an exchange of points of claim and of defence in which the existence of an arbitration agreement is alleged by one party and denied by another, then the compulsory arbitration under the Petroleum Act is void. By not making arbitration compulsory, parties can submit their dispute to arbitration through entering into a 'submission agreement' provided there is no initial document showing that the parties choose to recourse to arbitration in the event of a dispute. All other statutes as states above do not provide for mandatory arbitration as parties free to arbitrate or not. However, parties in dispute must arbitrate provided there is a written document evidencing an arbitration clause. Onward Enterprises Ltd. V M.V Matrix 46 where the Court of Appeal clearly stated that: "Once an arbitration clause is retained in a contract which is valid and the dispute is within the contemplation of the clause, the court should give regard to the contract by enforcing the arbitration clause. It is therefore the general policy of the court to hold parties to the bargain which they had entered." Where there is no such document but disputants wish to use arbitration, they may enter a submission agreement allowing arbitration to resolve their dispute. 
Conclusion
Prior to the use of arbitration, the traditional method of resolving dispute was through litigation. However in recent times, the world is gradually moving away from the cumbersome and technical proceedings of litigation to arbitration. With the geometric increase of dispute on a daily basis, arbitration can only be seen as the panacea owing its inherent advantages such as speed, privacy, flexibility and simplicity of procedure, preservation of good business and personal relations etc. Companies and States must invest in the bid of gaining wealth and development in every ramification. Engaging in investment does not make it free from disputes and conflicts. Whether the investment is local or international, disputes are bound to occur. Arbitration serves as a panacea to both domestic and international investment dispute. With the passage of the Convention on the Settlement of Investment Disputes between States and Nationals of other States, establishing the International Centre for Settlement of Investment Dispute (ICSID), is a milestone in facilitating the resolution of investment disputes through arbitration and other dispute resolution process. The Centre provides institutional support of various kinds. Consent to the ICSID arbitration excludes the harassment potential of diplomatic protection exercised by the home State of investors against hosts States. Nigeria, a country where all its sectors are opened to both domestic and foreign investment, should strive towards making it a destination where foreign investment dispute are resolved swiftly through arbitration. With the creation of more arbitration institutions in the country and review of laws addressing arbitration practice will go a long way in making Nigeria to be viewed as the place where arbitration thrives most.
